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DECISION 


UNITED STATES DISTHICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BE eo olga Rene raetee ty emi mag irene ay Seria I x 
SAMUEL H. SLOAN, 
Plaintiff, 
~ against - 
73 Civ. 3801 
CANADIAN JAVELIN LTD., et al. “ 
Defendants. 
a i i gl ge (At Ma a a A x 
SAMUEL H. SLOAN, 
Plaintiff, 
- against - 73 Civ. 4403 
CANADIAN JAVELIN LTD., et al. 
Defendants. 
Diueee en et nee ee ee ee eo x 


(Appearances omitted) 
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BONBAL, D. J: 

The plaintiff, Samuel H. Sloan, inetituted this ecii<: 
pro ge on September 4, 1973. Mr. Sloan (who was the sole pro- 
prietor and manager of Samuel H. Sloan & Company, a broker-dealer 
registered with the Securities and Exchange Commiasion until 
August 16, 1973, when its offices were closed) is a familiar 
pro se litigant in this Court. He appeared pro se in an action 
brought by the Securities and Exchange Commission (°8.B.C.") to 
enjoin him and hie brokerage firm from violating the Securitics 
Exchange Act of 1934 and the Rules promulgated thereunder bry 
failing to maintain proper records and by failing to observe the 
net capital ins. In that action, a preliminary injunction was 
entered on June 24, 1971, and a permanent injunetion was granted 


on January 7, 1974. see 8.E.C. v. samuel H. Sloan & CO-s 369 F. 


Supp, 996 (8.D.N.¥. 1974). In another case, Mr. Sloan, as plain=- 


tiff pro se, instituted an action against the President and vice- 


President of the ited Atates to enjoin them from continuing in 
their offices and to annul the appointments Me the Chief Justice 
of the tmited Btatos and three Associate Justices of the Suprems 
Court. This complaint was dismissed, Sloan_v. Nixon, 60 F.R.D. 
228 (8.D.N.¥. 1973), and the diamissal was affirmed without 


opinion by the Court of Appeals on February 26, 1974. 
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In this motion, Mr. Sloan appears per se in the role of 
an allegedly defrauded investor in connection with his purchases 
and sale of the stock of defendant Canadian Javelin Limited 
("CJv"). Plaintiff alleges in the most recent amended complaint, 
which was filed on December 29, 19731} "the amended complaint of 
December 29, 1973"), that the "acts and transaction (Performed 
by the defendants) ... constitute violations of Sections 5, 
12, 15 and 17 of the Securities Act (of 1933), Sections 9(a), 
10(b), 13(d), 15(c) and 18(a) of the (Securities) Exchange Act 
(of 1934), Rules 10(b)-5 and 15(c) 3-3 promulgated thereunder, 
the rules of the New York Stock Exchange, the American Stock 
Exchange and the National Association of Securities Dealers, 
state law and the principles of common law." The amended 
complaint of December 29, 1973 alleges that plaintiff is "both 
a purchaser and a seller of shares of (CUV)," and that "(p)lain- 
tiff was at all times from January to August of 1973 a short 
s .zler of (CJV) shares." While the amended complaint of 
December 29, 1973, does not set forth the dates of each of 
plaintiff's transactions nor the prices at which the shares 
were purchased or sold by plaintiff, it does allege that from 
June 21, 1973 to August 16, 1973, "plaintiff held a substantial 
short position (CJV) shares" and that he had "entered purchase 
orders with various stock brokers...which, had these orders 


been filled, would have covered his short position.” With 


respect to nis alleged injury plaintiff alleges that while he 


was in short position, the price of CJV stock on the American 
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Stock Exchange ("AMEX") went up by reason of allegedly false 


press releases, stockholders' letters, and the annual report 
issued by the company and its officers and by reason of the 
publication cf articles in newspapers, financial advisors' 
newsletters, and a mining industry trade journal; and that 

he was unable to cover his short position because of the con- 
spiracy of the ..efendants, including AMEX, brokers, and broker- 
dealers, in not honoring his orders to buy. Alleging that he 
has suffered great financial loss by reason of the activities 
of the defendants, Mr. Sloan instituted this dragnet lawsuit, 
naming as defendants CJV, two of its subsidiaries, AMEX, 
various financial publications, a aumber of brokers and 
broker-dealers, a Newfoundland engineering concern, and a 
former Deputy Minister of Economic Development of Newfoundland, 
tocather with a number of officers and directors of corporate 
defendants. There are 48 defendants in all. 

The amended complaint of December 29, 1973 is a voluminous 
document of 43 pages and consisting of 253 numbered paragraphs. 
It contains ten counts. In the first count, Sloan alleges that 
CJV has never filed a registration statement as requred by the 
Securities Act of 1933 and that defendants either permitted 


CJV's shares to be purchased and sold or themselves purchased 


and sold CJV shares in the absence of a registration statement. 
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In count 2, Sloan alleges that due to the publication ind 
dissemination to the investing public in the first nine months 
of 1973 of allegedly false and misleading statements and reports, 
the price of CJV shares rose sharply and plaintiff was thereby 
unable profitably to cover his short position in CJV shares. 
The statements and reports «.-.eged to have been false and mis- 
leading concerned an alleged major find of copper in Panama and 
were to the effect that CJV had the right to exploit the find 
and that development of the properties in Panama was about to 
commence. In count 3, Sloan alleges that CJV's 10-K, 8-K and 
10-Q reports filed with the S.E.C. are "invalid on their face.” 
In count 4, Sloan alleges that the proxy statement sent by 
cJv “pursuant to its annual meeting of May 9, 1973 failed to 


disclose material information." In count 5, Sloan alleges 

that defendants John C. Doyle ("Doyle") and Anglo American 

Corp. failed to make timely disclosures of their transactions 

jn CdV stock. In count 6, Sloan alleges that defenGuz:cs con- 
spired to manipulate the market in CJV shares by creating a mis- 
leading appearance of active trading. In count 7, Sloan alleges 
that AMEX failed to regulate and supervise defendants Dyer, 
Maguire, Dritz & Co. ("Dyer"), a specialist, and Burns Bros. 


& Timmins, Inc. ("Timmins"), a floor trader in CJV shares. In 


count 8, Sloan alleges that various defendants were negli- 
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gent in permitting false and misleading inf tion to be dis- 
seminated about CJV. In count 9, Sloan alleges that defendants 
CJV and Doyle have violated an S.E.C. injunction issued on 
September 25, 1958. And in count 10, Sloan alleges that 
various broker defendants conspired with AMEX to cancel 
Plaintiff's purchase orders for CJV shares, as a result of 
which plaintiff was unable to cover his short position in CJV 
shares and allegedly was forced to go out of business on 
August 16, 1973. Plaintiff seeks "actual damages" in the 
amount of $2,063,000, a "declaratory judgment in the amount 
of $125,000", "punitive and exemplary damages in the amount 
of $5,000,000" ‘2), plus interest and costs. 

While the ad damnum asks for actual damages, a declaratory 
judgment, and punitive and exemplary damages, plus costs, the e 
document reads as though Mr. Sloan was substituting himself 
for the S.E.C. in seeking to enforce the antifraud provisions 
of the Securities Act of 1933 and the Securities Exchange Act 
of 1934 with respect to CJV and the numerous defendants named. 
Indeed, the S.E.C. has already instituted an action in this 
Court (S.E.C. v.Canadian Javelin Limited, et al., 73 Civ. 5074) 
against CJV, Doyle (a Director and Chairman of its Executive 
Committee), and William M. Wismer ("Wismer") (its President), 


which action is presently pending before Judge McMahon. 
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The S.E.C. complaint charges the defendants with dissemination 
of false and misiseding materia! information, particularly with 
respect to a press release of June 22, 1973 and a press release 
issued by Bison Petroleum and Minerals, Ltd. ("Bison") on 

July 5, 1973, which are also subjects of Mr. Sloan's complaint 
here. Mr. Sloan has moved to consolidate the S.E.C. action 

(73 Civ. 5074) with this action (73 Civ. 3801 and 73 Civ. 
4403), which motion has been opposed by the S.E.C. In support 
of his motion to consolidate, Mr. Sloan states the following 

as among his reasons: "if it is necessary for Sloan to appeal 
he may be able to share costs with his friends at the Commission", 
"the Commission is able to obtain a limited amount of 
cooperation from the defendants while Sloan has been unable to 
do so"; "(i)f these actions are consolidated, Sloan's chance 

of success against Javelin, Doyle and Wismer will be increased 
and therefore the other defendants will have less to worry 
about"; and "Sloan would appreciate all the free legal help 
from the S.E.C. he can get." 

The S.E.C.'s opposi*ion to consolidation is that its 
action is "primarily a statutory action, basically in equity, 
to protect th. .avesting public from future violative activity of 
the securities laws and to seek equitable relief in regard to 
future activities." Parenthetically, it may be noted that Mr. 


Sloan's desire to cooperate with the S.E.C. is of recent vintage. 
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in a statemont sworn to on December 29, 1973, which appears 

at the end of the amended complaint of December 29, 1973 but 
appears to have no relevance to it, Mr. Sloan makes the follow- 
ing statement: 

"I submit that my records were in my office at all times 

during the course of a three year peri. di when I was in 

business and the Commission staff chose to examine them 
on only a handful of occasions. Their late blossoming 
interest in my records stemmed solely from a desire to 
engage in a fishing expedition to develop new theories 

on which to base their case in court." 

Accordingly, plaintiff's motion to consolidate 73 Civ. 3801 
and 73 Civ. 4403 with 73 Civ. 5074 is denied. 

This litigation has had a varied course, beginning on 
September 4, 1973, when plaintiff tiled his first complaint (73 
Civ. 3801). The original complaint alleced that CJV and the 
eight others named as defendants disseminated or played a part 
in the dissemination to the investing public of false and mis- 
leading information about CJV, as a result of which plaintiff 
alleged he “suffered greatly"; plaintiff sought actual and 
punitive damage in the amount of $150,000 plus costs. Three 
of the defendant's moved to dismiss the complaint, but prior to 
the return data on those motions, plaintiff filed another com- 
plaint on October 12, 1973 (73 Civ. 4403), naming as defendants 


all but one of the original nine defendants (3) and 24 others. 


The October 12, 1973 complaint, alleged that CJV “employed 


a wide variety of fraudulent means to causean artificial 
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rise in the price of its stock"; that AMEX gave“its official 
sanction to these fraudulent and manipulative practices"; and 
that the defendants disseminated or participated in the dissemi- 
nation of false and misleading information about CJV. The 
October 12, 1973 complaint alleged that plaintiff engaged in 
"purchases, sales, and borrowings" of CJV shares, which allegedly 
“were effected either directly or indirectly to or through the 
sixteen stock brokerage firms" ramed as defendants. Plaintiff 
also alleged that at the time of the filing of the October 12, 
1973 complaint, he was "the registered owner of 13 shares" of 
CcCJV stock . (4) Plaintiff sought damages in the amount of 
$170,000, plus costs and interest. 

Plaintiff then prepared, but did not file, a “proposed 
amended complaint," copies of which he states were mailed to 
all of the attorneys for the defendants who had then appeared 
in either action. Several defendants then roved to dismiss all 
of the pending complaints, which motions were made returnable on 
November 19, 1973. At oral argument on November 19, 1973 with 
plaintiff present, the Court denied the defendants’ motions to 
dismiss without prejudice to renewal, and granted leave to the 
plaintiff to serve and file a "final" amended complaint within 
twenty days. On December 29, 1973, nineteen days after the 


twenty-day period had expired, plaintiff filed the present 
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amended complaint. 

Deiendants CJV; Bison; Canada Permanent Trust Company 
("CPT"); Wismer; Loeb, Rhodes & Box. ("Loeb"), Standard & 
Poor's Corporation ("S&P"); AMEX; Pressman, Frohlich & Frost, 
Inc. ("Pressman"), ‘>? Stewart Pinkerton ("Pinkerton"); McGraw- 
Hill, Inc. ("McGraw"); Wright Engineers Limited ("Wright"); and 
Miller-Freeman Publications, Inc. ("Miller") move pursuant to 
Rule 12(b), Fed.R.Civ.P., to dismiss the amended complaint of 
December 29, 1973 as against them. Defendants have asserted 
various grounds in support of the motions, including the failure 
of the plaintiff to serve and file a timely "final" amended 
complaint. Edwards & Hanly ("Edwards") moves pursuant to 
Rule 12(c), Fed.R.Civ.P., for judgment on the pleadings on the 
grounds that the Court lacks subject matter jurisdiction, that 
an action for the identical relief sought here is pending in 
the Supreme Court of the State of New York, and that the 
amended complaint of December 2%, 1973 fails to state a claim 
upon which relief may be granted. Defendants Chartered New 
England Corporation ("Chartered") and F.S. Moseley, Estabrook 
("Mosley") move pursuant to Rule 21(b) and 12(f), Fed.R.Civ.P., 
to dismiss or strike the amended complaint of December 29, 

1973 as against them on the grounds that the plaintiff failed 
to comply with this Court's order of November 19, 1973 (grant- 
ing leave to plaintiff to serve and file a final amended 


complairt within twenty days of November 19, 1973. 
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Defendant The Miami Herald ("Herald 
complaint of December 2S, 1973 anein 
& Co., Inc. ("Bache") moves pursuan 
for an order directing the clerk to 
default on Bache's counterclaim aga 


action. 


Plaintiff moves pursuant to Ru 


Della ("Della“), Arthur Foote ("Foo 


withu respect to these defendants. 


Civ.P., for an order compelling dis 


Wright. Plaintiff also moves for a 


in this action. 


-~ iil - 


") moves pursuant to Rule 


56, Fed.R.Civ.P., for summary judgment dismissing the amended 


st it on the ground tnat 


there is no genuine issue of fact to be tried. Defendant Bache 


t to Rule 54(r), Fed.R.Civ.P., 
enter a final judgment by 


inst the plaintiff in this 


le 56(a), Fed.R.Civ.Pe, 


, 


for summary judgment against defendants COV, ANEM« id the 
Herald, Dow Jones and Co., Inc. (“Dow Jones"). Lc arimieatelensicn = 


Wismer, CPT, Steven L. Gerard ("Gerard"), McGLAWs Edwards, Robert 


? 


te"), and Raymond Aronson 
. i Mola) AAd Soli Gs 


("Aronson") on the ground that no triable issues of fact exist 


_Plaingiff also phage pusaeent 


to: Rule 56(a),. Fed.R.Civ.P., for summary. judgment against eo 


def 


cant: Wright,, or,in the alternative,, pursuant to Rule 37(a), Fed.R. 


Rule 3/la), tea.k. 


covery of documents from 


n order staying four state 


court actions -hat lave been commenced against him by defendants 


In their motions to dismiss the amended complaint of 
December 29, 1973, defendants contend that it fails to state a 
cause of action in that plaintiff has failed to allege “causation, 


reliance or standing to sue." In additicn, defendants contend 
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that slaintiff's allegedly 
this action. The amended complaint of December 29, 1973 describes 


in detail the alleged false press releases and manipulative 


activities of some of the named defendants, but it fails to 


show that Mr. Sloan was in any way directly injured thereby. On 
the contrary, Mr. Sloan describes a trip he took to Panama to 
examine ai: alleged CJV copper find, his study of its timber 
project in Labrador, and his study of the information set forth 
in press releases and other reports about CJV. Mr. Sloan admits 
that he knew all along that information disseminated by CJV and 
its officers and published in the various financial media named 
as defendants was false. It appears that he was not a victim 
of the fraud, if one was committed. Nor does it appear that 

he imparts his knowledge to other potential investors. Instead, 
it appears he sought to capitalize on the fraud. There is no 
authority for the proposition that one who uses the fraud of 
another for his own personal advantage has a claim under the 
Securities Act of i933 or under the Secutiries Exchange Act of 
1934 when that fraud is later exposed. Cf. Kyehnert v, Texstar 
Corporation, 412 F. 2d 700 (5th Cir. 1969); Chris-Craft in ustries, 


Inc. v. Independent Stockholders Committee, 354 F.Supp. 895, 921- 
22 (d.Del. 1973). 


Defendants also move to dismiss the amended complaint of Dec- 
ember 29, 1973 on the grounds that it was not filed until after 
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twenty-day period had expired and that it is therefore untimely. 
In @ memorandum in opposition to the motions to dismiss, plaintiff 
states that from December 11, 1973 to December 22, 1973, he was 
on trial ag a defendant in the action brought by the §.E.C. to 
enjoin hia from violating the Securities Exchange Act of 1934 and 


Rules promulgated thereunder (S.E.C. y. Sloan, supra). Plaintiff 


eontends that because of this tria , he could not devote his 
®full attention to preparing the amended complaint" until after 
the trial hed been concluded, hut that. therevfter he has prose- 
cuted this action with diligence. Se ee es 
Defendants, however, contend in suppoyt of their | oe 
amended 
motions to dismiss the/complaint of December 29, 1973 that plain=e - 
tiff had no adequate excuse for his failure to comply with this 
Court's order of Novenber i9, 1973 and that the numerous com 
‘ : os [ : : | 
plaints and motions filed by the plaintiff have caused them undue | 
prejudice. . 
Rule 41 (b), Fed.k.Civ.P., provides # 
rf . "Yor failuxe of the piaintiff to prosecute or te 
comply with those rules er any order of court, 3 de= 
fendant may move for disuiasas of an action or of 
any cain acainst hin." 
As the Court of Appeals has statcds | 
_ “Under’ [Rule 41(b)] and tha inherent power of 8 court 
to diemiss for faiiure to prosecute, a digtrict 


& judge may, sua sponte, and without notice to the 
partice, dismiss a conpiaint for want of prosecution, 


elie ' 
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and such dismissal is larqely a matter of the 
judge's discretion. (ciling casas)" 


Taub v, Hale, 355 F.2d 201, 202 (2d Cir. 1966). See Link v. 


Wabash R.R., 370 .S. 626 (1962); Redac Project 6426, Inc. v. 


Allstate Insurance Co., 412 F.2d 1043 (2d Cir. 1969); 5. J. MOORE, 


FEDERAL PRACTICE Par. 41.11 - 41.12 (2d ed. 1964). The factors 
to be weighed have been enumerated by the Court of Appeals for 
the Ninth Circuit in States Seamship Co. v. Philippine Air Lines, 
426 F. 2d 803, 805 (9th Cir. 1970): 

"(1) the (plaintiff's) right to a hearing on its claim, 

(2) the impairment of (defendants') defenses presumed 

from the unreasonable delay, (3) the wholesome policy 

of the law in favor of the prompt disposition of law 

suits, and (4) the duty of the (plaintiff) to proceed 

with due diligence.” 

Here, the Court notes that the twenty-day period granted 
plaintiff in order to serve and file his "final" amended com- 
plaint began on November 19, 1973 and ended on December 10, 
1973. An amended complaint was not filed until December 29, 
1973 -- nineteen days later. The trial in which plaintiff 
was involved did not commence until December 11, 1973, which 
was after the period for serving and filing his amended complaint 
in this action had already expired. Plaintiff also states that 
immediately after he filed the amended complaint of December 
29, 1973 he left for Iceland. Even though he had notice that 
several defendants had made motions to dismiss the amended 


complaint of December 29, 1973 and that these motions were re- 
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turnable on January 14, 1974, plaintiff was not present in 
court for oral argument on the motions. Instead, he sent a 
clerk from his office to inform the Court that ho was traveling 
through Europe and would not return to the United States until 
February 1l, 1974. 

It appears from the affidavits submitted in connection 
with the present motions that four actions have been commenced 
in the New York State courts by Chartered; Weiss & Baer, Inc.; 


Pressman; and Edwards against Mr. Sloan for damages in connection 


with purchases by the four brokerage firms of CJV shares which 
Mr. Sloan allegedly was unable to deliver and as to which the 
brokerage firms allege they were compelled to execute “buy-ins." 
In two of these actions, motions for summary judgment against 
Mr. Sloan have been granted. Plaintiff's attempt to delay the 
disposition of those actions by his naming of each of the four 
brokerage firms as a defendant in this action and by his moving . 
to have the state actions stayed is evidence of the undue 

burden that defendants may have to bear if this cumbersome 


action in the federal court is permitted to interfere with the 


progress of the state court actions. 
Moreover, each of the 48 defendants in this action has 
been required to engage in costly and time-consuming motion 


practice in responding to plaintiff's complaints as well as his 


i a he 
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numerous and frivolous motions and other court filings. 
While the plaintiff is entitled to his day in court, and in 
addition, since he appears pro se, is entitled to a degree of 


latitiude in the framing of pleadings and motions, it is unfair 


and prejudicial to the defendants here if they are required 


to engage in round upon round of costly and time-consuming 
motion practice directed to a complaint that the plaintiff did 
not even timely file. 

Plaintiff, who it appears is an experienced trader in 
the securities markets had three opportunities to frame an ade- 
quate complaint prior to the Court's granting him his "final" 
opportunity on November 19, 1973. In each of the first three 
instances, the complaint failed to meet the specificity require- 
ments of Rule 9(b), Fed.R.Civ.P., with respect to each defendant. 
As the Court of Appeals said in Segal _v. Cordon, 467 F.2d 602, 
607 @d Cir. 1972): 

"'Mere conclusory allegations to the effect that defend- 

ant's conduct was fraudulent or in violation of Rule 

10b-5 are insufficient' (citing Shemtob v. Shearson, 

Hammill & Co., 448 F.2d 442, 444 (2d Cir. 1971); 

'. there must be allegation of facts (in a complaint 

under Rule 10b-5) amounting to deception in one form 

or another.' (citing O'Neill v, Maytag, 339 F.2d 764, 

768 (2d Cir. 1964))." 


In discussing the rationale behind this rule, the Court 


of Appeals said: 
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"Rule 9(b)'s specificity requirement stems not only 

from the desire to minimize the number of strike 

suits but also moreparticularly from the desire to 

protect defendants from the harm that comes to their 

reputations or to their goodwill when they are charged 

with serious wrongdoing." 467 F.2d at 607. 

Because allegations of fraud made against accountants and othe 
others whose business depends on clients' trust and confidence 
can threaten their entire professional status, Rule 9(b) 
requires that nlaintiffs set forth more completely than in 

an ordinary complaint the factual circumstances that allegedly 
entitle them to relief. See Frazier v. Stellar Industries, 
Inc,, 72 Civ. 2829 (C.D. Cal. memorandum opinion filed November 
15, 1973). 

In light of the standards of Rule 9(b), the amended com- 
plaint of December 29, 1973 lacks the required specificity, 
such as with respect to whether plaintiff relied on the alleged 
false and misleading statements and reports, whether the alleged 
fraudulent statements were made in connection with a purchase 
or sale of a security by him and whether the injuries of 
which plaintiff complains were caused in fact by defendants' 
alleged fraudulent activities. See Shapiro v. Merrill Lynch, 
Pierce, Fenner & Smith Inc., F.2d » Dkt. No. 73-1677 
(2a Cir., filed April 3, 197 ). 

Since plaintiff has had ample opportunity to frame a 
complaint meeting the requirements of the federal securities 
laws and the Federal Rules of Civil Procedure, permitting a 


further opportunity to amend the complaint would only further 
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delay the ultimate disposition of Lhis action. Had the final 
amended complaint been filed within the period directed by 

the Court, it would have been dismissed as to all of the 
defendants except CJV, Doyle, and Wismer, and stayed as to these 
defendants pending final determination of the S.E ~ action 

(73 Civ. 5074). However, in view of the untimeliness, defendants' 
motions to dismiss the amended complaint of December 29, 1973 
pursuant to Rule 41(b), Fed.R.Civ.P., are granted anc all 
pending complaints are dismised with prejudice as to all 

de* ndants, except that with respect to CJV, Doyle, and Wismer, 
ait pending complaints are dismissed without prejudice. Since 
the statute of limitations has not run, Mr. Sloan may, if he 

is so advised, institute a new action by filing a new complaint 
meeting the requirements of the federal securities law and the 
Federal Rules of Civil Procedure with respect to CJV, Doyle 

and Wismer. 

Plaintiff having filed a reply to defendant Bache's 
counterclaim on May 7, 1974, Bache's motion for a final judg- 
ment by default pursuant to Rule 54(a), Fed.R.Civ.P., is denied. 

Because of this disposition, the Court does not reach 
the other motions presented. 


Settle order on notice. 


Dated: New York, N.Y. sf 
May 30, 1974 U.S.D.J0. 


Footnotes follow. 


FOOTNOTES 


(1) Because December 29, 1973 was a Saturday, the amended 
complaint was not file-stamped until January 2, 1974. A 
handwritten notation, however, appears on the face of the 
amended complaint indicating that it was received in the 
Clerk's office on December 29, 1973. 


(2) In actions under the Siecuirities Exchange Act of 1934, 
punitive and examplary damages are not recoverable. 15 
U.S.C. Sec. 78bb(a). Seen Creen v, Wolf Corporation, 406 
F.2d 291, 302-03 (2d Cir. 1968), cert. denied, 395 U.S. 

977 (1969). 


(3) A stipulation dismissing the action as against defendant 
George B. Mickum was filed on October 9, 1973. 


(4) While the amended complaint of October 12, 1973 alleges 
tlat plaintiff was then "the registered owner of 13 shares” 
of CJV stock, the amended complant of December 29, 1973 
contains no allegation with respect to what becaume of those 
13 shares and also no allegation that pleintiff still owns 
any shares of CJV. 


(5) Pressman also moves for an order enjoining the plaintiff 
from “further annoyance and harassment of the defendants 
herein.” 


(6) Wright also moves pursuant to Rule 26(c), Fed.R.Civ.P., 
for an order that no discovery may be had against it prior to 
a determination of its motion to dismiss. 


UNITED STATES DISTRICT CouUn't 


rf SOUTHENN DISTRICT OF NEW YOUK 
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) SAMUEL H. SLOAN, 


SP Sk: SESE ST Bee 


Plaintirr, 8 


~against- $ 


CANADIAN JAVELIN LTD.:; AMERICAN STOCK , 73 Civil 3A01 
EXCHANGS; DOW JONES *& CO.; JOUN C. DOYLE; 73 Civil 4403 
WILLIAM M. WiSHER; LEE & MARTIN: STUART ; 
PINXERTON$ STANDARD & POORS CORP.;: eerie AMENDET COMPLAI:IT 
PETROLEUM & MINERALS LTD.:;: PAVOWIA, S.A. 
JOHN BOUCHARD; CANADA PERMANENT TRUST co. 
MIAMI HERALD; FICEARDS ». MATHER & CO.; 
PETER LA RUS#: WRIGHT ENGINEERS 
LTD.$; BACHE & CO., INc.; BOUCHARD & CO. 
BURIS 3290S. & TIMMINS INC.; CHARTERED 
NEW ENGLAND CORP.; DAVIDSON PARTN=RS LTD.3 
DOMINEX & DOMINEK INC.; DYER MAGUIRE 
DRITZ:& CO.3; EDWARDS & HANLY; LOEB. REOADE: 
& CO.; MERRILL, LUNCH, PIERCE, PENNER, 
& SMITH; F.S. MOS=LSY, ESTABROOKS MULLER & 
CO.3; OSWALD, DRINKWATER & GRANAM, | Lr. ¢ : 
PRESSMAN, FROHLICH % FROST, INC.; WsIS & 
BAER INC.3 WOOD, WALKER & CO., INC.; : 
Defendants. 
2 
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State of New York ) 
¢ 83.3 
County of New York ) 


Sarmel H. Sloan, being duly sworn, dsposes and says: 

1. Jurisdiction of this court arises under Section 27 
of the Securities Exchauge Act of 193), 15 U.S. c. von 
and the principlss of pendent jurisdiction. 

2. This action is brought under Rule 10(b)-5 and other 
rules of the Securities & Exchange Commission, under Sections 
9(a), 10(b), and 18(a) of the Securities Exchange Act of 193, 
under sections 5, 12, 15, and 17 of the Securities Act of 
1933, under other securities laws,..under the:rulkes:c 3 2:3 
of the American Stock Exchange and the NASD, and under common 
law fraud, the law of contracts, and other principles of © 
common law. 

3. Canadian Javelin Ltd. ("Javelin") is a publicly owned 
Dominion corporation whose shares are listed and traded 
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on the American Stock Exchange. While chartored in Canada, 
the majority of its shareholdors are U.S. citizens. 

4. During the period of January to September 1973 directly 
and through its officers ard employees, Javelin engaged in 


a wide variety of fraudulent means to cause a rise in the price 


‘ of its stock. This recent fraud was an extention of a fraud 


which has spanned many years. Defendants American Stock 
Exchange ("AMEX"), Dow Jones & Co., John C. Doyle ("Doyle"), 
William M. Wismer ("Wismer"), Lee & Martin, Stuart Pinkerton 
("Pinkerton"), Standard & Poors Corp., Bison Petroleum 

& Minerals Ltd. ("Bison"), Pavonia S.A. ("Pavonia"), John 
Bouchard, Canada Permanent Trust Co. ("Trust"), Miami Herald, 
Pickands, Mather & Co. Wright Engineers Ltd., Bouchard & 


: Co., Burns Bros. & Timmins, Inc. ("Timmins"), and Dyer 


| 


Maguire, Dritz & Co. ("Dyer") all acted in concert with defendant . 


Javelin as part of a scheme to defraud. Defendant Doyle 
masterminded this scheme as he has masterminded many similar 
schemes in the past. He obtained the cooperation of the other 
above named defendants by contacting them directly or through 
his or their agents. He has maintained contacts. with all of 
the above named defendants other than defendants Standard 

& Poors,Corp., Miami Herald, and Pickands, Mather & Co. over 


a period of many years and their help has enabled him to 


eousummate numerous securities frauds involving Javelin, Bison, 


Dominicen Jubilee, and the other publicly held corporations 


' he controls. 


5. The long history of fraud involving Javelin is well 
known to all of the defendants to this action.. Javelin 


‘was suspended from tradingby the S.E.C. from March 17, 1971 
{ to April 5, 1971 and from March 7, 1972 to August 9, 1972. 


| These suspensions occurred because of fraudulent and misleading 


statements made by officors of Juvelin and because of the 


’. unavailability of adequate financial Ainformation concerning 


| 
| 


Javelin. At the conclusion of tho 1971 suspension the $.E.C. 
issued a reloase which was circulated to all brokers warning 
them of the possible consequences of trading in Javelin shares. 
The history of Javelin goes back to the early 1950's when 
‘ defendant Doyle used to offer brokers cash payoffs‘to enter 
| orders for Javelin shares. Some of the brokers named as def- 
endants to this action or their officers, partners, or employees 
were either offered such payoffs by Doyle or kmew that payoffs 
wee being offered by Doyle to other brokers. The 3.E.C. 


/ obtained an injunction against Doyle in 1958. Subsequently, 


when Doyle violated the terms ofthis irjunction and cormitted 
various criminal acts he fled the country rather than serve 


a prison sentence. The most recent proxy statement of Javelin 


amen san: aoe tame eaetetase 


ij states: 
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"A United States grand jury indictment was made 
public on August 7, 1963, charging violations of the 
Securities Act of 1933, against John C. Doyle, 

then Chairman of the Board and President, and 

three others. On February , 1955, Mr. Doyle 

withd-ew his previous plea of not guilty tothe indict- 
ment, and pleaded guilty to one count of the indict-- 
ment which charged that he sent fifty shares of the 
stock cf the Company through the mails for sale 

or dolivery after sale without such stock having been 
registered with the Securities and Exchange Comission 
pursuant to the Securities Act of 1933. On May ; 
3 1965, Mr. Doyle was sentenced to pay a fine of 

5,000 and to a sentence of three years, all but 

three months of which was suspended, with probation 

for one year. All other counts of the indictment 
were dismissed. The Company was not indicted. 
Following the unsuccessful appeal of Mr. Doyle's 
sentence, Hr. Doyle was to have appeared to: commence 
serving the three-month sentence on July 15, 1965. 
He did not appear on that date and currently is con- 
widered to have illegally absented himself from the 
jurisdiction of the United States under the laws 
of the United States," .. Pe eect ie 


} 
\; 
|. 
}: 
I 
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The fraudulent practices of defendants Javelin and Doyle 
have been the subject of numerous books, and magazine and 
| newspaper articles, including articles in Barron's and 
_ the Yall Strest Journal. 
6. Defondant Amex has given its official sanction to these 


e 
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fraudulont ond manipulative practices by allowing Javelin 
to trade on tne American Stock Exchange. It has facilitatod 
the distribution of unresistored shares of Javelinto the 
' public by permitting Javelin to trade even though Javelin 
shares have never been registered under the Securities Act 
‘ of 1933. It has allowed additional unregistered Javelin 
shares to be sold onthe market by defendant Trust es a result 
of a 3% stock dividend declared by Javelin in 1971 end again 
2 in 1972. Plaintiff was told by defendant Wismer on the 
telephone that Javelin retains its listing on the AMEX 
because most Javelin sharenolders hold their stock on margin 
with AMEX members and if Javelin were delisted these shares 
! could no longer be neld in margin accounts amd the price 
- of Javelin would fall. As a result of this assertion by def- 
endant Wismer, plaintiff alleges this to be the case upon 
: information and belief. 

7. Defendant Dow Jones & Co. which cperates both the 
Wall Street Journal and the Dow Jones News Service has knowingly 


| printed numerous false, misleading, and untrue press releases 


-! about Javelin and has refused to print reliable but adverse 


: Anformation avout Javelin. 

8. Defendant Stuart Pinkerton who is the Montreal Branch 
' Chief for Dow Jones & Co. and wno has authority over and re- 
sponsibility for all reports and stories about Javelin by 

; Dow Jones & Co. has authorized these fraudulent practices. 
9. Defendant John Cc. Doyle is the Chairman of the 

Board of Javelin and defendant William M. Wismer is the Pres- 

‘ ident of Javelin. They have disseminated false and misleading 
: news releases to Dow Jones & Co, directly and through Javelin 
-gubsidiarios 3ison Petroleum & Minerals Ltd. and Pavonia, 

S.A. These newsrdvase3s have also gone to other representatives 


' of the news media and to Javelin shareholdors. 


10. In carly January, 1973 Juvelin was selling for 5 7/8. 


: 
| 
| 
| 
| 
! 
| 
! 
! 
| 
! 
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; Since that tine Javelin his stated through press releases, 


' Shareholders lottors, and its annual report that through 


its subsidiaries Javelin has acquired mineral concessions 


' for a total of 600,000 acres of land in Panana; that copper, 


gold, and silver deposits are to be found on those properties; 


j that Javelin subsidiaries have the right to exploit and extract 


_ the copper and other minerals found on these properties; 


| in that Javelin has discovered the largest proven copper 


' peserves in the world on these properties; that Jave)in has 


i delineated an area of 2.2 billion tons of copper ,eariny 


minerals inthe Cerro Colorado area of Panama; that suid 


| copper mineralization is of a commercial grade; that preliminary 


' reports show that a copper mine is commercially feasible; 


that Wright Engineers Ltd. is preparing a feasibility study 


' based on a production capacity of 80,000 metric tons of copper 


| ore per day; that a copper concentrator and smelter is going 


' to be built at the drilling site; thet Javelin has entered into 


| financing agreements with Sritish interests to provide che 


$500 million financing necessary fcr the project; that defendant 


Doyle and Peter La Rush, a Javelin .eologist, and Vics President 


| of Pavonia, have entered into negotiations with Brig. Gen. 


‘ Omar Torre jos concerning the development of the properties; 


; and that Javelin planned to start construction of production 


| facilities within a month. All of these statements and the 


| numerous other statements and press releases issued by Javelin 


_and its officers and suasidiaries were false, misleading, 


untrue, and deceptive. ‘yhat is in fact the case is: 1) that 


' the copper bearing properties in question were discovered by 
ao U.N. Development team a number of years ago and have never 


_ been proven to be of commercial significance; 2) that Javelin 


has boven grantod the risht to explore the area and drill for 


copper only under close rovernmental supervision; 3) that tho 


Govornment of Panama has not rranted Javelir. the rirht to . 
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exploit tho propertios or to take an ounce of minerals cut 


' of the ground other than core simplos; 4) that the drill 


oe reer es 


holes ave spaced at aucn wide intorvals that from a geological 


point of view no significance could be attached to the drilling 
results Javelin has obtained thus far; 5) that the early. 

aril’ holes failsd to show acceptable gradations of copper 

| and Javelin has obtained better results only by drilling holes 
deeper than & commercial mine could be expected to reach; . 

| bo) that due to Mr, Doyle's poor reputation in Panama and to 
athe: factors includins aconomic and political considerations. 
| 4t is unlikely chat Panama will ever grant Javelin or its 
subsidiaries the ricnt to mine copper and if it did so the 

| Government of rsnama would be in a position to dictate the 

| terms of the contract in such a way as to preclude Javelin | 
j from ever making a profit on the projece and 7) even if Javelin 
|| were to get the exploitation contract it seeks it is unlikely 

f that it could obtain the $500 million necessary to finance 

; the project or that Javelin would ever be able to open a 


copper mine in Panama. 


| 
i 
| ll. Defendant Lee & Martin has utilized dubious accounting 
methods to contrive financial statements of Javelin which 

do not accurately reflect the financial position of Javelin 

and which appear to be false and misleading on their face. 

! 12. Javelin has filed fraudulent 10-K, 10-Q, and 6-K 

h reports witn the S.E.C. which plaintiff has purchased and 

i 

(pene and upon which he nas relied, 

| 13. Defendant Standard & Poors Corp. has disseminated 

to the public and to other financial services false and 
contvived infcrmation about Juvelin., For the twelve months 

“ ending March 31, 1973 Standard & Poors reports a profit 

“« of 2/ per ahere whereas in roality Javelin reported a sub- 

‘ stantial loss. 


1h. Defendant Miami Herald has published at least one . 
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nowspapor article wnich is outraszoously fraudulent and 
obviously desicnod to promoto the price of Javolin shares. 


15. Defendant Cunada Permanont Trust Co. is the transfer 


/ agent for Javelin and mado an unresistored distribution 


of Javelin shares in 1971 and again in 1972 as a result 
of a stock dividend. It did 30 by taking a 10% "witholding 
tax" on the 3% stock “ividend and selling the shares in the 
market in order to satisfy a tax liability of Javelin. The 
S.E.C. denied Javelin a no action letter on this issue and 
said denial was ignored oy defendantsJavelin and Trust 
(C.C.H. Fed. Sec. C. Rep. ('71-'72 transfer binder #78, 337)). 

16. Defendant Jonn Zouchard has acted in concert with 
defendants Doyle and wismer to promote the price of Javelin 
shares and has caused Boucha 4d % Co. to make a firm recon- 
mendation of Javelin. 

17. Defendant Pickands, Mather & Co. is the sole source 
of income for Javelin. It has participated in a scheme 


to defraud both creditors and shareholders of Javelin by the 


; irregular msthod by wnich it makes royalty payments to 


Javelin. Pickands frecuently does not make royalty payments 
directly to Javelin but instead'makes such payments to creditors 


or other individuals and legal entities as directed by Javelin 


, and its officers. 


18. Defendant wright Engineers Ltd. is a Vancouver mining 
consulting firm. It has participated in a scheme to 
defraud by the issuance cf favorable feasibility reports 
to the public and the failure to.issue unfavorable feasibility 
reports and otner information about the exploration concession 
Javelin has in Panama and by providing credence for the 
fraudulent statoments of Javelin, 


19. Defendant Dyer is tho specialist in Javelin on the 


‘Amex. Dyer is responsible for buying and selling Javelin and 
‘ ‘gontrolling the marxet in Javelin shares. It has the obligation 


» 
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to inform Amex officials if Javolin appears to bo tho aubjoct 
|! of a market manipulation, puriny the months of guly, Auguat 
and Soptomber, 1973 won Javolin was tho subjoct of a market 
manipulation, Dyer ignored this oblisation. Defendants 


‘Bouchard & Co., Timmins, Loeb, Rnoades & Co. ("Loeb") and 


Dyer have been consistent buyors of Javelin and aided in the 


narket manipulation of Javelin snares. On many days Timmins 
' alone accounted for more than half the Javelin shares traded. 
The sixteen stock brokerage firms named as defendants to this 
| action accepted buy and sell orders from defendant or were 


i involved in the trading of Javelin shares or in the purchase, 


suffered by plaintif?. 
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‘that the Government of Panama had cut off negotiations with 


Javelin until Panama completed the drafting of a new mining 


eb ceeeemntnne woe enttete ot Se se 


code. This press conference was reported widely in Panama 


and carried on the United Press International news wires 


the following morning. However, this story was not carried 


in any Dow Jones & Co. publication or in any other American 
| mewspaper known to plaintiff. Plaintiff was told of the 
U.P.I. story by Nick Thomas of Dow Jones & Co. in Montreal 


and later plaintiff obtained the original release fron 


| USP.I. in New York. 


: called Steven Gerard of the Anex. Gerard is the officer 


of the Amex who is responsible for supervising any affairs 


' dnvolving Javolin. Javelin requested that the Amex halt 
“trading in Javelin shares because of the unfavorable news 
release. On that date plaintiff held a substantial short 
* position in Javelin. ‘lo had entored purchase orders with . 


sales, and borrowings of Javelin shares which led to the damages 


20. On or about June 20, 1973 Fernando Manfredo, Minister 


of Commerce and Industry of Panama stated in a press conference 


. dated June 20, 1973. It was reported in a Montreal newspaper 


21. On the morning of June 21, 1973 an officer of Javelin 


: 
| 
| 
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. with various stock brokors who wore members of the 


'. Amex includinr defendants Pressman, Frohlich & Frost, Ince» 

| Wood, Walker « Co., and Edwards & Hanly which, 

had those ordor3 boen filled,.would:havo covered his entire 

i short position, However, because Javelin was nalted from trading 

on that day and the days immediatoly following, plaintiff 

: was prevented from covering his short. Thereafter, Javelin 

' dssued a news release to countor the previous unfavorable 

, Story in tho Hontreal newsvaper. Dow Jones & Co. printed 

; this news release without making any reference to the previous 

; U.P.I. news release. Most Javelin shareholders never learned 

, way trading was haltod in Javelin shares on June 2l. Javelin. 

opened at a price of 7 and started to rise immediately thereafter 

! Plaintiff purenased some shares through Wood, Walker, & Co. 

, and Edwards & Eanly but could ‘not ouy enough to cover his 

short position. es 
22..0n July 5, 1973 the Dow Jones News Wire carried a 

story that Bison Petroleum & Minerals Ltd., a 61% owned 

; subsidiary of Javelin, nad acquired a 200,000 acre mineral 

concession in Panama. men plaintiff heard of this eta he 

: placed a call to the Republic of pean, Plaintiff reached 

* Fernando Manfredo onthe telephone at about 5:30 P.M. that 

day. Ke read tne story on the Dow Jones wire to Hanfredo. 

| Manfredo told plaintiff that the story was not true because 

I) Panama does not sell mineral concessions but grants 

) concessions and these concessions are non-transferable and 

non-assignable; II) The Government of Panama had dealt only 

' with Pavonie, 5.4.,,a Panamanian Corporation, and had never 

| heard of Bison; III) Panama had cut off all negotiations 

with Pavonie and Javelin; and IV) Panama was not granting 

‘gy new mineral concessions until its new mining code was 

drawn up which would take at loast a month. 

23. Within fifteon minutes aftor he spoke to Manfredo, 

: plaintiff called Stuart Pinkerton of Dow Jonos & Co. in Montreal 

and told him what Hanfredo had said. He informed Pinkerton 


t 


| 


| 
| 
| 
| 
| 


‘ 
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{ 
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that the nows release on the Dow Jones wire was untrue. 


Pinkerton oxpressad a total lack of :intorest inthe mattor. 


* Plaintiff also placod calls to Larry Grimes of the S.5.C. 


‘in “aghnington, D.C. and Steven Gerard of the American Stock 
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Exchange. lie informed them of this matter as soon as he could 
reach them. Grimes is in charge of handling all matters 

at the S.=.¢. with respect to Javelin. Plaintiff knew these 
individuals because he spoke to them on many occasions about 


Javelin prior to that time. He has also spoken to then several 


: times since. 


2h. Plaintiff made these calls because at that time he 


was a short seller of Javelin and he was afraid that the re- 


' lease of false news informatior. about Javelin might cause 


a rise in price and result in a great finensial loss to 
plaintiff. Also, in accordance with the S.E.C. rules on 
insider information, plaintiff had an obligation to inform 


the S.E.C., the Amex, and the appropriate news media in that 


. order of any information, favorable or unfavorable which 


he might have on a company. Furthermore, plaintiff was a 


' trader in Javelin. Under the S.E.C. rules he was required 
| to use due diligence to find out all he could about the com- 
i panies in which he traded. As a market maker he had a 


' further obligation under certain conditions to effect stabilizing 


transactions. 


25. Because he was unsatisfied with the response he got 


- from Stuart Pinkerton, plaintiff called Tom Mitchell of Dow 


Jones & Co. in New York.the next morning. On that day a 
false article appeared in the Wail Street Journal which made 


the same untrue statements as had appeared on the Dow Jones 


: News Wire tne previous day. Mitchell said to plaintiff, 


"Everyone knows that Javelin lies." He promised ho would 


‘ leok into tho mattor. 


25. The resulting inquiry from their New York office 


—— 
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; caused Dow Jones % Co. in Montreal to call plaintiff. plaintiff 
: gave them Nandradete tolsohens punker in Panama. The next 

, week plaintif¢e spoke to Nick Thomas of Dow Jones & Go. in 

: Montreal on the telephone. Thomas told plaintiff that they 

had 3poken to ooth "Manfredo and Doyle on the telephone over 

: tho previous weekend and that Manfredo had told Thoma3 exactly 
i wnat Manfredo had told plaintiff as described in paragraph 22, 
Thomas said that Dow Jones & Co. was about to publish an article 
* concerning tnase events. That article never appeared. however, 
; a few days later, Dow Jones and Co. did publish an article 

' peporting a telephone interview with defendant John C. Doyle 
which further created a false and misleading impression with 

! the public. : 
: 27. Subsequently, plaintiff called Mitchell to learn the 

! results of his inquiry. Mitchell said that hs had referred 

i plaintiff's complaint to Stuart Pinkerton. Mitchell told 

: plaintiff tnat Pinkerton had said that hs had checked it out 
with government officeials in Panama and found the story to 

t be true. Plaintiff told Mitchell that the Montreal office 

|. had told plaintiff exactly the opposite. Mitchell refused 

to look into the matter any further and told plaintiff that 

: if he had any more questions he should call Pinkerton directly. 
28. On a subsequent weekend plaintiff went to Montreal 

: to visit the offices of Dow Jones & Jo. Ha spoke to Bob 

‘ Cameron there. The following Monday he received a telephone 

; eall from Stuart Pinkerton. Pinkerton told plaintiff not to 

_ talk to his staff reporters any more. He said that if plaintirr 
| had a legitimate news item about Javelin he should call Pine 
kerton. Plaintiff objected on the ground that Dow Jones & 


| Co. was making a practico of publishing false news information 


; about Javelin and plaintiff felt he had a duty to protect himself 


and inform them of tnat fact. Plaintiff also wrote Dow Jones — 
: CO. a lettor advising them he would consider taking legal 


7 
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aetion if tho; did not print a rotraction of the previous 


fal3o news roloases that had appeared in thoir various 


' publications. In their reply, Dow Jones & Co. denied that 


these news releases woro falsc. Dow Jones & Co. maintained 


this position until Octover 25, 1973 when it admitted in the 


' Wall Street Journal in articles printed on October 255 


. 1973 and October 30, 1973 that the previous articles published 


were untrue. 

29, Under normal conditions Javelin only traded a few 
thousand shares a day. However, after the July 5 news release 
4t began a sudden and swift rise in price. Javelin averaged 
more than 50,000 shares per day and usually was at or near 
the top of the most active list on the ‘Amex. On many days 
the volumeof Javelin in Montreal exceeded the volume on the 
Amex. On July 26, 1973 Javelin reached the price of uy, 5/8. 
Plaintiff was eeiabtineting a servere financial setback. 
Accordingly plaintiff decided to go to Panama the next day 
inorder to see the copper drilling site in the Cerro’Colorado arsa. - 

30. Late in the afternoon of July 26 plaintiff received 
a telephone call from Barry Newnan, staff reporter of the 
Wall Street Journal. Newman told plaintiff he had gotten 


plaintiff's none from the Montreal office of Dow Jones & Co. 


‘He asked plantiff various questions. 


31. On the morning of Friday, July 27 plaintiff arrived 


: din the Republic of Panana. Ye went to see tho Department of 
Mineral Resources in Panama and spoke to Jaime Roquebert, the Dep- 


uty Director of Mining Resources. Mr. Roquebert had a large 


! three-dimensional scale model of the Javelin drilling project 


in his office. Mr. Roquebert introduced plaintiff to Dr. 


‘ Quiros, the Director of Mining Resources. Altogether, plaintiff 


spoke to Mr. Roquebert and Dr. Quiros for about two hours. 


After these conversations plaintiff wont to the hoadquarters3 


of Javelin International, S.A, at 33 Avenida Prederico Boyd. 
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; He spoke to Peter La itush and asked'Mr., La Rush for permission 

; to visit the “erro Colorado drilling site. Mr. La Rush made 

. arrangements for plaintiff to mako the trip. Plaintiff took a 

room at the Hotel El Panama, formerly the El Panama Hilton, of 

' which Mr. Doyle owns a controlling interest. He met Mr. Doyle 

" 4n the lobby of tne Hotel and told Mr. Doyle he would be wibtaton’ 
the drilling site the next marcine. 

| 32. On the mornin: of July 28, plaintiff took a commercial 

| flignt to David, R.P. and flew to the Cerro Colorado drilling. 


| site on a supply airplane chartered by Javelin. He climbed 


around the Andes Mountains looking at drill holes and core ~ 

‘ gamples all day. He talked to the geologists et the drilling 

| camp and spent the night there. Early the next morning he was 

* flown out of the drilling camp and was back in the U.S. the 

| sane evening. 

34. The next day Steven Gerand asked plaintiff how he 

' liked his trip to Panama. Plaintiff had not told anybody that 
: he head been to Panama the previous weekend. The sae day 
defendant Wisner wrote plaintiff a letter on Javelin stationary 
stating that Javelin would hold plaintiff liable for anything 


: he wei a anout the drilling project. 


35. Subsequently, either Steven Gerand or other officers 
f of the Amex contacted officers or employees of defendants 
Chartered New England Corp., Dominek & Dominék, Inc., Edwards 
& Hanly ("Edwards")., Loeb, F.S. Moseley, Estabrook, Muller 
is & Co., Wood, ‘Jalker &: Co. and perhaps other members of Amex 
including other defendants to this action. Said officer of Amex 


; dnstructed all of these defendants to: cancel all sell 


' 
MW 
‘ 
‘ 


| 
| 
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ordors and contractual commitments thoy micht havo with 


plaintiff on the sround that those sell orders and contractual 


: eormitments violuted tne rules of the Amex. Said Amex 


officers also contacted defendants Loeb, Timmins, and Dyer, 


who were the vltimate buyers of most of the Javelin shares 


+ that were sold and ur-ed then to cancel all buy-in3z in Javelin. 


As aresult, il] sell and buy orders and contractual commitments 


: of plaintiff to sell and deliver Javelin’ shares to Amex members 


' were cancelled unilaterally by said Amex nembers. 


35. After these trades were cancelled, certain brokors 


‘ gontacted plaintiff and demanded that plaintiff pay the dif- 


| ference between the contract price and the market price of 


Javelin shares. Some brokers narassed and coerced plaintiff 
or resorted to fraud and larceny in order to obtain property 
of plaintif’. 
36. Ed Muller and Marvin Weiselberg, partners of defendant 
Muller & Co., elternated visits and telephone calls to the office 


‘ ef plaintiff ond did various things te coerce plaintiff to 


turn over property to then. Finally, when Ed Muller and his 
son stayed in plaintiff's office for nore than an hour and 


a half and refused to leave the office, plaintiff was forced 


» to call the “ew York City Police in order to have them 
i forcioly removed. an officer of Chartered New England Corp. 


‘ was present wien it was necessary for him to call the police 


on Muller. 
37. On August 15 plaintiffootained 1000 shares of Canadian 
Javelin. He chose to deliver this 1000 shares to defendant 


! Gawards & Zanl;y becaum Edwards was the only broker who had 


e 
not. contacted nim concerning the mattor. He called tne office 


' of Boo Della, chashier at Edwards, to requost that plaintiff 


be allowed to deliver the 1000 sharos of Canadian Javelin 


“ Bed. arainst immediate payment of about $13,000 in accordance 


? 
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: with tho NASD rules and the custom and practice of the securitics -° 
; industry. A clerk wno worked for Mr, Dolla arreed to accept 
the delivery and t> pay the agreed upon sum upon dolivery. 
Accordingly, vlaintiff personally delivored those shares 

' to the offices of Zdwards. Tne clork at the receive window 

' took the snares and told plaintiff it would take about an 

hour to prepare the check. ‘hile waiting for the check plaintiff | 
; returned to hia offics and there he received a telephone call 
; from Arthur Foote, a managing partner in Edwards & Hanly. 
Foote told plaintifs that he, Foote, had instructed his 
cashiers department rot to pay plaintiff the money and not 


i to return the shares to plaintiff. Plaintiff demanded that 
Edwards return the snares to him, This demand was refused. 

38. This illecal act by Edwards causeda severe financial 
| erisis to plaintiff. He sought aid from the HASD, the S.Z.C.» 
| the New York Stock Exchange, the Amex, the New York city 


! 
| 
| 


| Police, the District Attorney, and the U.S. Attorney. All 
' of these agencies referred plaintiff to the courts. Subsequently, 
; plaintiff filed a formal complaint with the NASD in order to 
| obtain recovery of tne shares. Edwards responded by cormencing 
; an action in the “lew York State Supreme Court and obtained 

' an order of attachment signed by Judge Vincent A. Lupiazo. 

: Edwards then turned over to tho Sheriff tne shares it had 

' s1legelly converted from plaintiff in order to satisfy the 

| order of attachment. At the tine it turned over the shares 

| Javelin was selling for 18. Plaintiff called the attorneys 


' for Edwards and asked thom to at least sell the shares in order 
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: to obtain the benefit of the high prige of Javelin. However, 


: the shares were never sold. 
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39. As a result of these events including the actions of 
defendant Rdwards, plaintiff was foreed to close his office 

"and fo out of business. His last day in business was August 
' 16. On taat day he sent a telographic mossage to the S.£.C. 
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\ pursuant to rulo 17(n)-11 informing thom that ho was closing 
nis business 19 a rosult of actions undertaken by Edwards 
: é Zanly. Under the ctreunstances, it would have been a violation . 
| Of the S.E.c, Rules for plaintiff to stay in business. His ; 
- eredit ratins and tae professional reputation ho had established 
' as a result of three and one half years in the securities business 


had been destroyed. i 


4O. Since that time he has deen hunted and hounded by 


i 
officers, employees, azents, and attorneys of the various 
stock brokerage defendants as well as by the F.3,.I. and the 


S.E.0. Plaintiff paid $1:,000 to Wood, Walker & Co., $6,000 


in cash and securities to Chartered New England Corp., 
$10,000 in cash and securitiesto Muller & Co. and $8300 to 


Edwards & iianly for a mark to market on a stock loan,of Javelin, 
in addition to the 1000 shares of Javelin that were illegally 


we 


siezed' by defendant Edwards. Civil actions were commenced 


in the New York State and City Courts by defendants Pressman, 


Pronlich * Frost, Inc., Chartered New England Corp., anc ‘eis 
&: 3aer, Inc., a3 well as by Edwards. Other defendants 


demanded tne payment of moneys by plaintiff. The total amount 


i 
| 


of damages claimed vy she various defendants, including 


the amount actually oaid by plaintiff to various defendants, 
' came to $170,000. 

hl. Plaintiff is entitled to recover damages of $170,000 
: for trading in Javelin. In addition plaintiff has been damaged 
. to the extent of $2,000,000 for less of business, loss of 
/ eredit rating, herasament by the various defendants the 
| P.3.I. and the S.E.C., and by the other events described in 
t this complaint. In addition plaintiff is entitled to punitive 
* and exemplary damages in the amount of $5,000,000, especially 
“in view of the long and notorious history of securities 
} fraud involvine Javolin and othor defendants and the likeli hood 
tnat this fraud will oc ropented,. 
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WHEREFORE, plaintiff domands;: 


I, Judromont in tie amount of 52,179,000 actual danmaces 
plus 335,000,009 punitive and exerplary damazes plus costs and 
interest. 


TI, That this action be tried by jury. 


SANUEL H. SLOA! 


' Sworn to before me this 
7 day of Novemoer, 1973. 
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AFFIDAVIT OF PEKSONAL SERVICE 


STATE OF NEW YORK ) 


es, 


COUNTY OF RICHS.OND 


CDWARD BAILEY, beizg duly sworn, deposes and says, that deponent is not a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten 
Island, N.Y. That on the 4th day ofSept 1975, deponent served the within supplemental a 
upon the following appellees at the addresses indicated herein, by delivering a true copy 
thereof to each of them personally. Deponent knew the persons so served to thaxthe be the 
persons mentioned and described in said papers as the Appellees therein: 


Diamond & Gelomb, Attorneys for Canadian Javelin, 99 Park Avenuc, New York, N.Y. 
footh & Baron, Attorneys for McGraw-Hill and Standard & Poors, 122 E. 42nd Si., NYC 
Lerd, Day & Lord, Atterneys for American Stock Exchange, 25 Broadway, NYC 
Pattersun, Bellknapp & Webb, Attorneys for Dow, Joncs and Pinkerton, 30 Rockefeller Piaza, NYC 
Sullivan & Cromwell, Attorneys for Bache & Co. and Mian Herald, 48 Wall St., NYC 
Delson & Gordon, Attorneys for Edwards & Hanly, Arthur Fuoic, Robert Della anc 
Raymond Aronson, 230 Park Ave., NYC 
Butowsky, Schwenke & Devine, Aticraeys for Weiss & Baer, 230 Park Ave., NYC 
Ci EXTK RRMA NIK AP YA KEEN DGK RE) 
Breed, Abbott & Morgan, Att rne ys for Burns Bros. & Timmins, 1 Chase Manhattan PL, NYC 
Leonard Toboroff, Atty. for Chartered New England Corp., F. S. d:useley and 
Estabrook, Inc., 400 Pers Ave., NYC 
ORO MAREE ACE ED EP AY 
Stroock, Stroock & Lavan, Attys. for Loeb, Rhodes, 61 Broadwi. , YC 
Abraham L. Bienstock, Attys. for dyer, Maguire, Dritz, 30 Broad St., NYC 
Paul Scott, Atty. for Pressman, Frohlick & Frost, 1 State St. Plaz», NYC 
Olitt, Friedberg & Kagel, Attys. for Muller & Co., 200 Park Ave., NYC. 
Cravath, Swaine & Moore, Attys. for Pickands, Mather, 1 Chase Manhattan Pi, Nyc 
Malcolm A. Hoffman, Atty. for Wright Engineers, 12 E. 41st St., NYC 
Lunney & Crocco, Attys. for Wood, Walker, 20 Exchange Place, NYC 
Sibberfeld, Danziger & Bangser, Attys. for World Mining, 230 Park Avenue, NYC 
Satterlee & Stephens, Attys. for Watts, Griffis & McQuat, 277 Park Ave., NYC 


Sworn to before me this 4th 
day of Sept., cali 
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i) sees vse) Fas) 
fli mH ib pe se U S Edward Bailey BLP 


foi g45 
a ty UY 
c : / 


